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In the Court of Appeals of the District of Columbia. 


No. 2596. 

Franklin P. Nash, Appellant, 

vs. 

Mary S. Rawlett. 


a Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Rawlett, Plaintiff, 
vs. 

Franklin P. Nash, Defendant. 

United States of America, 

District of Columbia , ss: 

Rs it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 31, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Rawlett 
vs. 

Franklin P. Nash. 

The Plaintiff sues the defendant to recover the possession of all 
of lot five in square six hundred and eleven in the City of Wash¬ 
ington in the District of Columbia in which she claims an estate in 
fee simple and of which she was possessed on to wit the 26th day of 
March, 1910, when the defendant, who is now in the actual pos¬ 
session thereof, wrongfully entered the same and therefrom wrong¬ 
fully ejected the Plaintiff and thenceforward wrongfully detained 
and still wrongfully detains the same from the Plaintiff. 

1—2596a 
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And the Plaintiff claims the possession of said land and the costs 

of this suit. __ 

JOHN RIDOUT, 

Attorney for Plainti)}. 

2 Plea of Defendant. 

Filed April 25, 1910. 

******* 

Now conies the defendant and says that he is not guilty as in 
manner and form alleged. 

BIRNEY & WOODARD, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed April 30, 1910. 


The Plaintiff joins issue on defendant’s plea. 

JOHN RIDOUT, 

Attorney for Plaintiff. 

Memorandum. 

June 9, 1913.—Verdict for plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, June 19, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel 
3 Tliew Wright, Justice, presiding. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein, it is considered that said motion be and hereby is o\erruled, 
and that judgment on verdict be entered. Wherefore, it is consid¬ 
ered, that the plaintiff herein recover of defendant possession of all 
of lot five (5) in Square Six Hundred and Eleven (611), in the 
City of Washington, District of Columbia, together with costs of suit 
to be taxed by the Clerk and have execution thereof. 

From the "foregoing judgment, the defendant, by his attorney in 
open court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars or to operate as a Supersedeas in the sum of live Hun¬ 
dred Dollars. 

Memoranda. 

July 3, 1913.—Appeal bond approved and filed. 

July 8, 1913.—Bill of Exceptions submitted. 
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July 10, 1913.—Time for settling and signing Bill of Ex- 

4 ceptions extended until August 25, 1913. 

Time for filing transcript of record extended for thirty 
days from August 25, 1913. 

Supreme Court of the District of Columbia. 

Thursday, August 21, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

******* 

The Court having this day signed the bill of exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

Assignments of Error. 

Filed August 21, 1913. 

******* 

The trial court erred as follows: 

1. In admitting in evidence in behalf of the plaintiff, over the 
objection of the defendant, quit claim deed of March 21, 1910, from 
N. II. and J. W. Shea to Galen E. Green, conveying lot 5 in sqaure 
611 and deed of March 25, 1910, from said Green to the plaintiff, 
conveying the same lot. 

2. In refusing to admit in evidence in behalf of the de- 

5 fendant, the files, minute entries and proceedings in At Law 

No. 35801, of this Court, showing judgment against William 

Mayse, execution thereon, return of Marshal showing sale of lot 5 
in square 611 to the defendant, and deed from said Marshal, of 
Octol>er 7, 1902, to the defendant conveying said lot in pursuance 
of such levy and sale. 

3. In refusing to admit in evidence in behalf of the defendant 
the paper writing of March 4, 1903, signed by John F. Shea and 
set forth in the Bill of Exceptions. 

4. In refusing to admit in evidence in behalf of the defendant 
survey of April 13, 1905, of said lot 5, made by the Surveyor of the 
District of Columbia. 

5. In refusing to admit in evidence in behalf of the defendant 
permit from District authorities for the erection of a fence on said 
lot 5 by the defendant. 

6. In refusing to admit in evidence in behalf of the defendant 
the plat of said lot prepared by him. 

7. In granting the instruction to the jury asked by the plaintiff 
as set forth in the bill of exceptions. 

8. In refusing to give to the jury the two instructions asked by 
the defendant as set forth in the bill of exceptions. 

A. A. BIRNEY, 

IRVING WILLIAMSON, 

Att’ys for Defendant. 
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Designation for Record. 

Filed August 21, 1913. 

******* 

The Clerk of the Supreme Court of the District of Colum- 
6 bia will please include the following in the transcript of 
record on the appeal to the Court of Appeals: 

1. Declaration. 

2. Plea of defendant. 

3. Joinder of issue. 

4. Verdict of June 9, 1913. 

5. Judgment of June 19, 1913. 

6. Appeal. 

7. Appeal bond. 

8. Order of July 10, 1913, extending time to file record for thirty 
days from August 25, 1913. 

9. Assignment of errors. 

10. Designation of record. 

11. Bill of exceptions with endorsement showing submission 
Julv 8, 1913 (original to be filed). 

A. A. BIRNEY, 

IRVING WILLIAMSON, 

Att’ys for Deft. 


7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
0, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52508 at Law, wherein 
Mary S. Rawlett is Plaintiff and Franklin P. Nash is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said City, this 
5th day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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8 Filed Aug. 21, 1913. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Raw Lett, Plaintiff, 
vs. 

Franklin P. Nash, Defendant. 

Be it remembered that upon the trial of the above entitled cause 
before Mr. Justice Daniel Thew Wright and a jury, the plaintiff to 
maintain the issue on her part joined called as a witness Mildred 
\ oung who testified in substance that she is the wife of Peter Young, 
who is paralyzed, and that she became acquainted with one John 
1. Shea in March, 1903, by renting from him lots numbered 5 and 
4 at $2.00 per month. That Mr. Shea gave her receipts, which she 
identified, when she paid the rent, and that she used all of lot 5 
when she went there, the house being set on the back part of that 
lot because, as it was low and muddy, she could not use the front. 
1 he defendant came to the place in the same year after about two 
months and said he wanted the rent paid to him as the property 
didn’t belong to Mr. Shea but to him. Witness told him she was 
willing to give him the rent if he would go with her to Mr. Shea 
and say that. But the defendant said he didn’t want to see Mr. 
Shea. The next thing the defendant came and put a fence around 
the whole of lot 5, he did not put a fence across it. Witness went 
and told Mr. Shea and he came and cut the fence down. The de¬ 
fendant came again and commenced to build. Witness told Shea 
and he knocked it down and the defendant again put up a large 
fence all the way around the lot but not across it. Witness told 
Shea and he came with men and an officer, cut the fence down and 
knocked a good part of the house down, cut the wood up and told 
witness to burn it for fire wood and she did burn a good bit of it. 
The defendant didn't come any more until after the death of Shea 
when he came and began to fill up the front, which threw the water 
back on witness' house. After defendant commenced to build up 
again witness went to him and told him that if he gave her $60 she 
would move. lie asked if she could move off right away, and the 
next morning she got a house, he paid her the money and she moved 
off that evening. 

On cross examination witness testified in substance that she and 
her husband went together to Shea’s house to rent the property and 
as to the numbers of the lots knows what Mr. Shea told her. Did 
not have any survey, Shea told her that he had done that himself, 
and what he told her is all she knows about it. The man who was 
to move the house went to the District Building and had it fixed, 
and witness went to the District Building and got a permit, and 
guesses that she tried to put the house where the permit called for, 
and she told the man who did the moving to put the house where 
the permit called for on the highest part of the ground. The tide 
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did not come all over the lot or come clear up to the lot, but it was 
all marshy around there at the lot. Witness walked through the 
marsh to go to the pump and other people used a path as she did. 
There was no house on the front of that square, witness had a 
chicken house, her house fronted 2nd St. and the chicken house 
was back. She had a wood pile, sometimes at the side and other 
times at the back of the house, she used both lots. Had no garden 
and believes the square was 110. Thereupon the plaintiff offered 
in evidence certified copy of tax deed of May 29, 1897, from Com¬ 
missioners of the District of Columbia to John F. Shea conveying 
lot 5 in square 611, for the .purpose of showing title, color of title 
and limits of grantee’s possession under said deed. To which offer 
the defendant objected for the reason that said deed was void on its 
face, which objection was sustained by the court and the said deed 
excluded. 

9 Thereupon it was conceded bv the defendant that one 

John F. Shea died intestate in December, 1906, leaving as 
his only heirs two brothers Nicholas IT. and James W. Shea, and 
plaintiff offered in evidence a certified copy of a quit claim 'deed 
from said brothers, dated March 21. 1910, to Galen E. Green, re¬ 
corded March 25, 1910, in Liber No. 8818 folio 211 of the land 
records of the District of Columbia, conveying lot 5 in square 611; 
to the introduction of which the defendant objected, but the court 
over-ruled said objection and said deed was read in evidence, and 
to such ruling counsel for defendant then and there duly excepted. 

Thereupon the plaintiff offered in evidence certified copy of a 
deed from Galen E. Green to the plaintiff Mary S. Rawlett, dated 
March 25, 1910, and recorded the same day in Liber 8818 folio 246 
of said land records conveying lot 5 in square 611; to the introduc¬ 
tion of which deed counsel for the defendant objected, but the court 
over-ruled said objection and said deed was read in evidence to such 
ruling counsel for defendant then and there duly excepted. 

Counsel for defendant conceded that the defendant was in pos¬ 
session of said lot 5 at the time of the institution of this suit, and 
thereupon the plaintiff rested. 

Thereupon the defendant to maintain the issue on his part joined, 
offered in evidence the files and minute entries in the case of The 
Christian Ileurick Brewery Company against William Mayse and 
others in this court At Law No. 85801, showing judgment against 
said Mayse, execution under said judgment and return of the Mar¬ 
shal showing a sale of lot 5 in square 611 to the defendant Nash, 
the dates of such proceedings being as follows: 1894, May 28. Judg¬ 
ment. 1899. Feb. 8. Scire facias. 1899, Feb. 8. Credit of $505.87 
paid July 28, 1896. 1899, Feb. 28. Scire facias issued, returned 

‘nihil.’ 1899, Oct. 10. Scire facias issued, returned “nihil.” 1899, 
Nov. 4. Scire facias issued, returned “nihil.” 1899, Dec. 26. Alias 
scire facias issued, returned Jan. 19, 1900, “nihil.” 1900, Feb. 24. 
Fiat. 1900. Feb. 27, Fi. fa. issued, returned May 8, 1900, “nulla 
bona. 1901, April 17. Fi. fa. issued, returned June 27, 1901, 
“nulla bona.” 1902, June 17. Fi, fa. issued, returned Aug. 16, 
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1902, “nulla bona.” 1902, Aug. 27. Fi. fa. issued, return of 
Marshal showing levy and sale of lot 5 square 611 to defendant. 
Defendant also offered in evidence deed from Auclik Palmer, 
U S. Marshal, of Oct. 7, 1902, to the defendant Nash of various lots, 
including said lot 5, said deed being made in pursuance of the levy 
and sale in said law case. To the offer of which record and proceed¬ 
ings and said deed, the counsel for plaintiff objected, and the court 
sustained said objection and refused to allow said record and deed 
to he read in evidence, and counsel for defendant then and there 
duly excepted to such ruling. 


And further to maintain the issue on his part joined, defendant 
called as a witness one Alexander M. Proctor, who testified in sub¬ 
stance that he was connected with the office of the Building In¬ 
spector of the District of Columbia, and in that office files are kept 
showing all removals of buildings and the like and witness stated 
that he had the files relating to lot 4 in sq. 611. Thereupon the 
signature of John F. Shea being conceded counsel for defendant 
offered to read in evidence the paper produced by said witness from 
said files, as follows: 


“March 4, 1903. 

Phis is to certify that we the undersigners and owners of the 
property that herein mention and we here grant Peter Young per- 
mish to move Fra mi- house No. 2015 First St. S. W. Back on Lot 
4 in Sq. 611. Peter Young: P. Dudley the contractor, 925 F St, 
S. W. William E. Horton: I am the only one that own a house in 
50 feet. 


JOHN F. SIIEA, 
Owner of Lot 4, Sq. 611.” 


To which offer the counsel for plaintiff objected and the court 
sustaining said objection and refusing said paper to he read in evi¬ 
dence counsel for defendant then and there duly excepted to such 
ruling. 


And further to maintain the issue on his part joined the defend¬ 
ant testified in substance that he knew lot 5 and had it surveyed 
and in the year 1905 put up a fence all across the front and 
10 sides and back to a short distance' from the house located 
there by Peter Young. At that time there was nothing upon 
the lot except the Young house which was partly on lot 4 and partly 
on lot 5. Lot 5 was low ground, it tapered to a swamp, it was water 
lot in front. There was no other house on the V Street frontage. 
Between that street and the river, it was all swamp, the tide came 
right up to the lots. Had a survey made of the lot which is dated 
April 13, 1905, by the surveyor of the District, and witness produces 
the paper which is offered in evidence hv the defendant, and on 
objection by counsel for the plaintiff, was excluded by the court, to 
which ruling counsel for the defendant then and there duly ex¬ 
cepted. 

Witness further stated that he enclosed with his fence all of the 
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lot except the rear end, about 22 feet across the back from the north 
line running southward, and this was probably two or three feet 
soutli of Peter Young’s house. There was a continuous fence from 
one side to the other just about two feet from Peter Young’s house. 
Witness received a permit for the erection of the fence from the Dis¬ 
trict of Columbia building department and produces the permit 
which counsel for defendant otters in evidence, but upon objection 
— counsel for the defendant said paper was excluded and to this rul¬ 
ing of the court counsel for defendant then and there duly ex¬ 
cepted. 

\\ itness further testified that the Peter Young house was very 
inferior, being one story, two rooms, there were frame sills and 
joists with vertical boards about the sides and with battens on the 
sides to protect cracks, the inside had paper, no laths and plaster at 
all. Peter Young had a chicken coop and privy on lot 4. Most of 
the fence was torn down and probably in two or three weeks witness 
rebuilt it and it staid until witness took part of it down when he put 
up a building on the V St, front covering about half the width of 
the lot. W itness filled in the front of the lot with good dirt ma¬ 
terial, raising it out of the wet and swampy condition about three 
feet. The house was started before much of the filling was done, 
and after putting in the brick piers they had to be raised as the 
elevation was too low. The work progressed slowly. Depredations 
were committed upon the house witness was building the last in 
March. 1906, when the weather-boarding was knocked off around 
the house witness was building up about five or six feet, and it re¬ 
mained in that condition for about two years when witness finished 
it and put tenants in it and Mrs. Young sold witness her house. 
Witness bought the Young house for $60, and at that time his fence 
ran to a little distance from the Young house and westward up to 
a small tool house built by witness, one story high, and about 10 
feet from the west line of the northeast corner of the lot, so that all 
of the lot was enclosed except the Young house which would leave 
that corner about 22 feet running south from the north line bv 34 
feet across east and west. Witness produces a paper drawn by him, 
being a scale and plan which counsel for defendant offered in evi¬ 
dence. but upon the objection of plaintiff’s counsel, said paper was 
excluded by the court, to which ruling counsel for the defendant 
then and there duly excepted. 

Witness further testified in substance that the tool house, before 
referred to, was built prior to the time he purchased from Young 
and the tool house is delineated on the paper, above referred to, as 
is the fence which existed at the time and prior to the purchase 
from Young, and that paper also shows the house witness built on 
the front and which was in existence at the time he bought from 
Young. Further he testified that there was nothing on the paper 
which does not indicate the exact condition at the time of his pur¬ 
chase from Peter Young and prior thereto and that it indicated the 
true position of Peter Young’s house. 

Thereupon counsel for defendant again offered said plat in evi¬ 
dence, to which counsel for the plaintiff objected, and thereupon in 
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reply to questions by the court, witness said that he made the meas¬ 
urement on the grounds, laying oft* the buildings himself, 
11 being his own architect and drawing his own plans. Witness 
could not say that lie measured the Young house on the 
ground but did the other. \\ hereupon the objection was sustained, 
to which ruling counsel for defendant then and there duly excepted. 

Thereupon counsel for defendant offered the plat excluding the 
corner for the purpose of showing the location of the other house 
and the tool house. 

Witness further stated that he measured the little square build¬ 
ing on the ground; that the lot is 114 feet deep, the tool house 20 
feet deep and 10 feet wide; that the north fence struck the tool 
house at the south corner a little catacornered across the lot, and 
in the corner cut off by his fence was the Peter Young house. At 
the time witness built his fence and tool house Peter Young was not 
in occupation of any part of the ground west or south of the trans- 
\ ersed fence or of the corner where the tool house was and never 
used it at all. Young made no use of the lot at all south of his 
house by fence or structure of any kind or as a garden. Witness 
never saw any use by him of the lot at all and his house occupied 
the part shut off by witness’ fence, about 22 feet by 34 feet on the 
northeast corner. The tool house belonged to witness and w^as on 
the northwest corner. Young went by the rear way in going to and 
from his house by a well beaten path from his back door northeast 
to first street, where also the hydrant was, cutting through the yard 
of another neighbor. 

On cross examination the witness testified in substance that when 
he first went there neither Young nor his wife told him that Shea 
owned the property. Witness didn’t know that Shea claimed to 
own it; he talked with him twice, and in fact the last time Shea 
offered to buy the title of witness. Witness did not offer to buy 
Shea’s title, the lawyers tried to adjust the difference. Witness 
thinks Shea had a tax deed and did not know that Young was there 
as Shea’s tenant. The best he can say is that he does not think 
either of the Youngs asked him to go with them to see Shea about 
the question of the rent. Witness went there and put up a fence 
and although he does not know that Shea knocked it down suspected 
him of so doing. The fence was knocked down once and the^ouse 
injured twice. After the second injury two or three years elapsed 
before witness did anything else and a" month or so after he heard 
of Shea’s death witness went there again. The Young house was 
not so little it was poorly constructed. Witness believed that Shea 
was claiming in hostility to him, they had differences and the 
lawyers were adjusting it When witness went there the first time 
and built the fence the Young house was there. 

Thereupon the defendant called the witness Mrs. Sarah Hunt 
who testified in substance that she lives on V St. about 100 yards 
from the property and has lived there eight years the last time, has 

2—2596a 
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lived off and on about the point for about forty-five years. Remem¬ 
bers when Peter Young moved the house over there, the property 
south of Peter Young’s house and running down to V St. at that 
time was right on the river shore, it was a mud hole, when the tide 
moved out it was low land and frogs were in it. Mr. Nash filled it 
up. Peter Young made no use of the part south of his house and 
witness was living then where she is now, about 100 yards away. 
Young could make no use of it. Remembers when Peter Young’s 
house was torn down, and up to that time Mr. Nash had his fence 
and house up. There was a cross fence on the lot, Mr. Nash had a 
fence all around it, there was a cross fence but witness can not say 
how close it was to Peter Young’s house. This cross fence was 
there before Peter Young moved away. 

On cross examination witness testified in substance that not all of 
the front part of the lot was in the water, the tide made up to it. 
Mr. Nash had the fence all around it and witness was on intimate 
terms and acquaintance with the Youngs and visited them. Never 
talked with Mr. Nash about this case, had not seen him for five 
years until the day before and did not have any talk with him then 
about this case. 

12 Thereupon the defendant called as a witness David Round- 

tree who testified in substance that he is a carpenter and 
works for Mr. Nash and was employed on the house which he built 
on this property, being there when it was begun and finished. Saw 
the Young house; when Nash built his house he put up a fence 
which somebody cut down and it was put up again. It ran towards 
Peter Young’s house about 4 or 5 feet. The first fence was not a 
cross fence. Sometime afterwards helped to build a cross fence 
which was about 3 or 4 feet from the Young house and ran the 
whole length of the lot cross ways. Witness built a tool house up in 
the northeast corner about 10 by 20. Mr. Nasb built a house on the 
front and witness helped to work on it. The dumpers hauled good 
clean dirt and ashes and raised the grade of the lot, Nash told the 
man he could dump in there. At the time the cross fence was put 
up and Nash built the house Peter Young was not using any part 
of the property south of where the cross fence was run. Young 
went in and out the back up to First St. to get water. The fence 
was torn down twice and the house was torn down twice or three 
times. 

Thereupon the defendant further to maintain the issue on his 
part joined read in evidence the deposition de bene esse of the said 
Peter Young taken in behalf of the plaintiff June 27,1010, and filed 
in this cause, wherein said Peter Young testified in substance that 
he was at that time about 65 years of age and had lived in Wash¬ 
ington since 1863. Became acquainted with J. F. Shea when he 
leased the lot from him three or four years prior to the date he was 
testifying. It was lots 4 and 5, doesn’t remember the square, be¬ 
tween V St. and something. Shea kept the paper, although witness 


FRANKLIN P. NASH VS. MARY S. RAWLETT. 


11 


asked for it. Can not read or write and does not know whether 
the paper shown him is the one. Moved a house which he owned 
from First St., man named Dudley being the mover and put it on 
Shea s ground where it stayed three or four years, witness being in 
possession. ft was pulled down by defendant who built two houses 
ou the front of the lot before he pulled it down. First time de¬ 
fendant built witness notified Shea and he knocked the house down, 
did this twice. Witness did not know Shea’s death until Shea’s 
brother told him. Witness paid rent of $2 per month to Shea and 
got receipts which he identified. After the death of Shea the de¬ 
fendant gave witness one month’s notice to move telling him to pay 
the rent to him and not to Shea. After Nash started filling up the 
lot it dropped all the water on witness who talked with Nash and 
was told by him that if witness had to move Nash would pay him 

in cash and three months’ rent for him. Nash paid witness 

for the house, after Shea’s death, took possession and tore it 
down. 

On cross examination witness testified that the house was his and 
he sold it to Nash who paid him for it like a man so he would have 
no more trouble. The lot was right in the river, because the tide 
rose up all around die house. Tide was about 2 y 2 feet deep when 
high and was 10 or 15 yards from house, when low it was about 25 
feet away. Witness’ house was on bricks about 2 1 /? feet high. To 
move the house there got permission at the District Building, he 
went there and got it. Shea told him the lot to move it on. He 
gave witness a note and told him to put it on either one of the lots, 
and witness intended to put it on the lot the permit called for. 

And here the defendant rested. 


M hereupon the plaintiff read in evidence the receipts referred to 
in the deposition of Deter Young being one for each month from 
May 1. 1904, to and including September 1, 1906, also two dated 
December 11, 1906, and April 25, 1907, signed by John F. Shea 
and two dated January 9th and October 14, 190f, signed by his 
administrators, said receipts showing payment at the rate of $2 per 
month. I lie first three of said receipts recite that the payment is 
for “rent of lots in sq. 611,” and all of the remainder except the last 
three recite that the rent is for “sq. 611.” The three last receipts 
do not recite the purpose of the payment. 

13 Whereupon the plaintiff prayed the court to instruct the 

jury as follows: 

“It the jury find from all the evidence that the property in ques¬ 
tion was in the possession of John F. Shea by his tenant, that the 
defendant knew that Shea claimed ownership of the property and 
that the tenant was Shea’s, and defendant, for the purpose of ob¬ 
taining possession of said property from the tenant, paid him money 
professedly as the price of a small house on the property but really 
to procure the tenant to surrender possession to the defendant, and 
that possession was thus obtained and that the interest of said Shea 
in said property was at the time of the bringing of this suit vested 
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in the plaintiff, then they are instructed that the plaintiff is entitled 
to recover against the defendant, and their verdict should be in her 
favor.” 

Jo tlie giving of which instruction the defendant objected, but 
tlie court over-ruled said objection and gave said instruction to tlie 
jury, to the giving of which counsel for defendant then and there 
duly excepted. 

Y\ hereupon the defendant prayed the court to give the following 
instruction to the jury, which tlie court gave over the objection of 
the plaintiff. 

' The jury are instructed that the plaintiff has no right of recov¬ 
ery of any part of the premises sued for except such part, if any, as 
the defendant obtained possession of from any tenant of John F 
Shea.” 

1 hereupon the defendant prayed the court to give the following 
instruction to the jury, which, over the objection of the plaintiff, the 
court gave: 

• If tlie jury find from the evidence that at the time the defend¬ 
ant Nash bought from Peter Young his house at the rear of lot 5, 
the said defendant was already in possession of the larger part of 
the said lot. and did not obtain possession of such larger part from 
said Peter ^ oung, then they are instructed, that as to such larger 
part, the verdict should he for the defendant.” 

Thereupon the defendant prayed the court to give to the jury 
the two instructions following, but the court refused so to do, "and 
to its ruling as each of said intsructions, the defendant then and 
there duly excepted. 

^ “If the jury find from the evidence that the authority from John 
F. Shea to Peter Young was that he might remove his house to lot 
4 in square (ill (that not being the lot here in controversy) and 
that the purpose of both parties was that the house should be placed 
on lot 4, then they are instructed that the fact, if it be a fact, that 
said house was placed partly upon said lot 4 and partly upon lot 5, 
did not make the said Peter Young a tenant under said John F. 
Shea of said lot 5, and did not constitute a holding of the same or 
any part thereof by said Shea.” 

•Tn determining whether the defendant had or had not possession 
of the larger part of the said premises, prior to and at the time of its 
purchase of the house from Peter Young, the jury are instructed 
that if they find from the evidence that the defendant had, prior to 
such purchase, enclosed such larger part with a fence and had con¬ 
structed a building on the northwest corner thereof, as is claimed 
b\ ma, and was in the course of constructing another building on 
the front of the lot, and, by means of such fence and buildings, had 
excluded said Peter Young from said larger part, then they 
14 should find that, as to said larger part, said Nash did not 
receive possession from said Young.” 
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Charge of the Court. 

Thereupon the court instructed the jury as follows: 

. Gentlemen of the jury, there are some preliminary considera¬ 
tions which 1 will make plain to you as to the questions you have 
to decide. The title or ownership of real estate and the possession 
of it are entirely distinct; are not the same. That is illustrated by 
the consideration that you may rent property from somebody else 
who owns it—he may own it and possess the title to it, and yet you~ 
because you rented from him, have the possession of it. It might 
he that somebody would interfere with that possession of yours, so 
that you would have a controversy with that third person about the 
possession of the real estate. The question, you see, is thoroughly 
distinct from the question of who owns the real estate. 

Now there is nothing before you in this case that tends to indi¬ 
cate that either of these claimants owned the real estate by having 
title to it. The only controversy before you is a controversy over 
the possession to the real estate as distinct from the ownership, so 
that you need not Ixither your minds trying to determine who is 
the absolute owner of the title; this evidence does not disclose that. 

The claim of the plaintiff is that Shea was in possession of lots 
4 and 5, not because he was on them himself, living on them, but 

i • . a, -. . _ * the name of Young living on them,’ and 

the plaintiff clanns that Young made such use of the whole of lots 
4 and o as that Young was in possession of the entire lot 5; for it 
is only lot 5 that is in controversy before you. Well, now, ifShea’s 
tenant ^ oung was in possession of either all or a part of lot 5 then 
nohodv could ever get that possession away, or that right of posses¬ 
sion away from Shea by buying Young out; but yet if some 
third person was successful in actually getting the possession awav 
from ^ oung by hostile measures, instead of buying him out, then 
he would have the right of possesion. Now, the plaintiff therefore 
claims further that Young, being in possession of the whole of lot 
n as Shea's tenant, that the defendant Nash got possession of lot 5 
because Nash was in possession of the whole of lot 5 when this suit 
was brought. The plaintiff claims that the only way Nash got the 
peaceable possession of lot 5 was by buying out Shea’s tenant. ^ Well 

^ oung so as to get the possession by buying 
out Shea s tenant, he could not do that, and the law would'’ not 
permit him to hold possession that he got that way; but if he o-ot 
possession any other way than by buying Young out, he could 
hold that possession until somebody should make proof that they 
were the actual owners of the title as against him. 

Now, on the other hand, Nash, the defendant, claims that Young 
the tenant, was never in possession of the whole of lot 5. lie says 
that Young may have been in possession of a part of lot 5, but he 
never was in possession of all of it, and he says further that even 
if Young was in possession of a part of lot 5, that he gave him the 
$60 for the house, and he gave him the $60 to get out of that pos¬ 
session and let him, Nash, have it. 
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Now you see the questions that are before you to decide. You 
will have to decide first from the evidence what part, if any, of lot 5 
Young was in possession of as Shea’s tenant. I have made a little 
diagram here- 

Sir. Birney: Won’t your Honor say that at the time of his deal¬ 
ing with Nash- 

I’he Court: Well, I will get that cleared up before I finish. 1 
have made a little sketch here to assist you, if you can see it from 
where you are. These outside lines representing lot 5 and lot 4 are 
over here (indicating). Now Nash, the defendant, says that 
15 if Young was possessed of any part of lot 5 as Shea’s tenant, 
he was only in possession of the strip that ran down the front 
next to lot 4. 22 feet ran across over here, and 34 feet ran up there 
to the front line, and 22 feet and back again to the place of begin¬ 
ning (indicating). 

Now. vou will have to find from the evidence whether or not 


Young, as the tenant of Shea, was making any such use of the whole 
of that lot 5 as to he in possession of it, or whether from the evi¬ 
dence he was only using this little corner up here, so as to be in the 
possession of that. After you determine that consideration from the 
evidence, then you will have to decide from the evidence whether 
or not Nash gave the $30 to Young in order to get Young to yield 
up possession to him, Nash, either of all or a part of lot 5, and to 
the extent, if at all. as you find that Nash received possession either 
of all or a part of lot 5 from Young by buying out to give him pos¬ 
session. to that extent, and to that extent only, the plaintiff would 
have the right to recover that possession hack again in this case by 
vour verdict. 

i/ 

Therefore, you see that your verdict will call upon you to an¬ 
nounce. when you render your verdict, through your foreman, 
whether you find in favor of the plaintiff for the possession of all 
of lot 5, or whether you find in favor of the plaintiff for the posses¬ 
sion of only this corner up here, 34 feet wide by 22 feet dee}). 

Ts there anything that counsel suggests? 

Mr. Riixh't: If your Honor, please, I desire to reserve an excep-' 
tion to so much of your Honor’s charge as tells the jury that there 
is no evidence of title in favor of the plaintiff. 

The Court: Gentlemen, you may retire and select your foreman, 
and, for the sake of the dimensions, 1 suppose that the jury might 
as well take this. 


Mr. Birney: I should he glad to have them do it. 

Mr. Ridoi t: Well, if the court will tell the jury that it is not 
conceded in anv wav by the plaintiff. I don’t want to have the 
jury get the impression that it goes to them in any way with my 
consent, {is representing any waiver by me of the contentions of the 
plaintiff. If your Honor will just say by way of illustration of the 
Court’s charge- 

The Court: No. Well, T am going to submit this to you, gen¬ 
tlemen, simply because it has the dimensions on it that are conceded 
by the lawyers; that is the only effect it has in the case.” 

Thereupon the jury returned a verdict in favor of the plaintiff. 
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All of the aforesaid exceptions were separately reserved, and each 
was noted by the Presiding Justice upon his minutes before the jury 
retired to consider of their verdict. 

And the defendant, by his counsel, now prays the Court to settle 
and sign this bill of exceptions in order that, its contents may be 
made part of the record in this cause, which is accordingly done, 
now for them this 21 day of August, 1913. 

DAN. THEW WRIGHT, Justice. 

Settled by agreement. 

JNO. RIDOUT, 

For Pl’ff. 

16 [Endorsed:] At Law. No. 52508. Mary S. Rawlett vs. 

Franklin P. Nash. Defendants Bill of Exceptions. July 
8-13, M. 59, ]>. 34. Submitted. 8-21-13. 58-25-1. Filed Aug. 21, 
1913. J. R. Young, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2596. Franklin P. Nash, appellant, vs. Mary S. Rawlett. Court of 
Appeals, District of Columbia. Filed Sep. 8, 1913. Henry W. 
Hodges, clerk. 
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3I« the (Enurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 

No. 2596. 

FRANKLIN P. NASH, APPELLANT, 

vs. 

MARY S. RAWLETT. 

BRIEF FOR APPELLANT. 

Statement. 

This is an action of ejectment filed March 31, 1910, by 
which the appellee seeks to recover possession of lot 5, 
square (ill, in which she claims an estate in fee simple 
and which she alleges that she possessed March 26, 1910. 

At the first trial there was a directed verdict for the 
defendant on the ground that the tax deed offered by the 
plaintiff in evidence had been shown to be invalid by tes¬ 
timony offered by the defendant. This judgment was 
reversed in this court on the ground that the evidence 
referred to did not show such invalidity, and a new trial 
was awarded. 

Rawlett vs. Nash, 38 Appeals D. C., 598. 

On June 9, 1913, trial was had which resulted in a ver¬ 
dict for the plaintiff, upon which judgment was entered, 
and the case is now here upon the bill of exceptions taken 
at the trial. 
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At the trial now under review the appellee offered in 
evidence a tax deed of May 29, 1907, to John F. Shea, 
conveying the lot for the purpose of showing “title, color 
of title, and limits ot grantee’s possession under said 
deed,” but upon objection by the appellant that the deed 
was void on its face, it was excluded; but thereupon, it 
being conceded that John F. Shea died intestate in 
December, 1900, the appellee offered in evidence deed 
of March 21, 1910, from the heirs of Shea to Galen E. 
Green, and a deed of March 25, 1910, from Green to the 
appellee, both purporting to convey the lot in contro¬ 
versy, and the trial court over the objection of the ap¬ 
pellant permitted both of the deeds to be read in evi¬ 
dence (Rec., p. 6). 

Aside from these two documents the only witness 
produced by the appellee was Mildred Young, and she, 
taking her examination in chief and cross-examination 
together, testified in substance that she was the wife of 
Peter Young and rented from Shea lots 4 and 5, in March, 
1903, paying $2 per month, and she identifies Shea’s 
rent receipts. She and her husband went together to 
Shea’s house, and as to the number of lots knows only 
what Shea told her; had no survey, Shea telling her he 
had done that himself. The man who was to move the 
house went to the District Building and had it fixed and 
the witness went to that building and got a permit, and 
guesses that she tried to put the house where the permit 
called for, as she told the man who did the moving to 
put the house where the permit called for on the highest 
part of the ground. She says she used all of lot 5 when she 
went there, the house being set on the back part of that 
lot because the front was low and muddy, and she could 
not use the front. The tide did not come over the lot, or 
come clear up to the lot, but it was all marshy around 
there and she walked through the marsh to go to the 
pump. There was no house on the front of tfie square, 
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her house fronted Second Street and she had a chicken 
house at the back. She had a wood pile sometimes at 
the side and other times at the back of the house; she 
used both lots. Had no garden, and believes the square 
was No. 116. That about two months after she went there 
the appellant came saying that the property belonged 
to him and he wanted the rent. Witness said she would 
pay him the rent if he would go with her to Shea and say 
that, but appellant said he did not want to see Mr. Shea, 
and he came and put a fence around the whole of lot 5. 
Witness informed Shea, who came and cut the fence 
down. The appellant commenced to rebuild, of which 
witness informed Shea, who knocked it down, and the 
appellant again put up a large fence all around the lot but 
not across it. Shea again came, cut the fence down, 
knocked part of the house down, cut the wood up and 
told witness to burn it, and she did burn a good bit of 
it. Appellant came no more until after the death of 
Shea, when he began to till up the front, which threw 
the water back on witness’ house. After appellant began 
to build again witness went to him and said if he would 
give her SCO she would move; he asked if she could move 
right away and the next morning she got a house; he 
paid her the money, and she moved off that evening. 

The appellee having been permitted to show by the 
introduction of the two deeds of March 21, 1910, and 
March 25, 1910, above referred to, some right or claim 
or color of title, it became important for the appellant 
to show his connection with the lot, and that he entered 
thereon, not as a mere trespasser but under claim and 
color of right, and accordingly he offered in evidence the 
record, tiles, proceedings, and minute entries in case at 
Law No. 3o,S01. The record of this case, as set forth in 
the bill of exceptions (Rec., p. C), shows a judgment 
against William Mayse and, by proper writs, to have 
been executionable on August 27, 1902, when, under 
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fi. fa. that day issued, there was levy and sale, bv the 
marshal, of said lot 5 to the appellant. This offer of the 
record was coupled with an offer of a deed from the 
marshal of October 7, 1902, conveying the lot in question 
to the appellant in pursuance of the levy and sale under 
said judgment; but both the record and deed were ex¬ 
cluded, on the objection of the appellee, and the appellant 
stood in the attitude, before the jury, of a mere intruder. 

Io contradict the testimony of Mildred Young that 
she had rented the lot in suit from Shea, and to show 
that it was in fact lot 4 that was let to her and upon which 
both parties tc the letting intended that her house should 


be placed, and also as bearing upon the question as to 


where the Peter Young house actually stood, inasmuch 
as the witness, Mildred Young, had admitted that she 
knew nothing of the number of the lot, and intended to 
have the house put where the permit called for, the ap¬ 
pellant, after due proof, offered in evidence the paper 
of March 4, 1903 (Rec., p. 7), signed by Shea as the 
“owner of lot 4, sq. Oil,’ granting Peter Young permis¬ 
sion to move a frame house “back on lot 4, in square 
Oil." As this documentary evidence was in flat contra¬ 
diction of the only witness for the plaintiff, it was most 
important, and certainly it was relevant to the issue. 

But the court, on the objection of the appellee, re¬ 
fused to admit this testimony, and the appellant was left 
without the benefit of the contradiction, which it afforded, 


« 



of Mildred YoungY testimony, and its confirmation of 
his testimony, hereinafter referred to. 

Thereupon the appellant testified that he had lot 5 
surveyed in 1905, and enclosed with a fence all but about 
twenty-two feet of the north end where stood the Peter 
5 oung house. At this time, there was nothing upon the <■ 

lot except the Young house, which was partly on lot 4 and 
partly on lot 5. That the whole lot was 114 feet deep, 
and the part, about twenty-two feet, by thirty-four feet, 
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of lot 5 on which part of the Young house stood, was at 
the rear on the northeast corner of the lot. Lot 5 was low 
ground and tapered to a swamp; it was a water lot in 
front, the tide corning up to it. The appellant pro¬ 
duced a survey of the lot, dated April 13, 1905, by the 
Surveyor of the District, which was offered in evidence, 
but was excluded by the court so that appellant was de¬ 
prived of the benefit of showing by that paper the loca¬ 
tion and outlines of the lot as they actually are. The 
appellant further testified that his enclosure of all but the 
rear of the lot was continuous from one side to the other 
and just about two feet south from the Young house, 
and was built under a permit from the District of Co¬ 
lumbia building department, which he produced. The 
permit being offered in evidence was excluded by the 
court, much to the disadvantage of the appellant, be¬ 
cause he lost the opportunity of showing thereby the 
exact location of the fence, thereby confirming his testi¬ 
mony and showing the relation of the fence to the small 
part of the lot occupied by the Young house. This fence, 
after two or three weeks, was torn down and rebuilt 
and remained until appellant took part of it down when 
he put up a building on the V Street front covering about 
halt the width of the lot. He filled in the front of the 
lot with good dirt, raising it about three feet, out of its 
former wet and swampy condition. Depredations were 
committed upon the house while it was being built, the 
last in March, 1906, and it remained in that condition 
for about two years, when it was finished and tenants put 
in. At the time appellant bought the Young house, all 
of the lot was enclosed by his fences, except the Young 
house itself, which was within the small area (twenty- 
two feet by thirty-four feet) above referred to. The 
appellant produced a plan drawn by h mself from meas¬ 
urements made on the ground, except as to the measure¬ 
ments of the Young house, and testified that the paper 



showed a tool house which he had built on the northwest 
corner of the lot prior to the purchase from Young, and 
also the fence which existed at the time of and prior to 
the purchase from Young, and also the house built on the 
front by the appellant, and which was standing at the 
time he bought from Young. The court, however, sus¬ 
tained an objection to the introduction in evidence of this 
plat, and it was then offered excluding the corner. As 
thus reduced it was almost, if not quite, unintelligible. 

At the time the witness built his fence and tool house, 

Peter Young was not in occupation of any part of the 

* 

ground west or south of the fence or of the corner where 
the tool house was, and never used it at all by fence, or 
structure of any kind, or as a garden. Young went by 
the rear way in going to and from his house. 

Two other witnesses testified in confirmation of the 
appellant. One Sarah Hunt (Rec., p. 9) lived about 100 
yards from the property and remembers when Young 
moved the house over there; the part south of Peter 
Young’s house at that time was right on the river shore, 
and was a mud hole. The appellant filled it up. Young 
made no use of the part south of this house, and could 
make no use of it. When the Young house was torn 
down, and prior to that time, the appellant had his 
fence and house up. The appellant had a fence around 
it, and there was a cross fence there before Young 
moved away, but witness can not say how close it was to 
the Young house. 

David Roundtree helped to put up the fences for ap¬ 
pellant. After the first fence, which was not a cross 
fence, witness helped to build the cross fence which was 
about three or four feet from the Young house and ran the 
whole length of the lot crossways. At the time this 
cross fence was put up, Young was not using any part 
of the property south of where the cross fence ran. Young 
went in and out the back up to First Street to get water. 



7 


The appellee in the early history of the case took the 
deposition, de bene esse, of Peter Young, but did not 
read it in evidence, and the appellant offered the same 
for the purpose of showing thereby that the lot "was 
right in the river, because the tide rose up all around the 
house,” and to move the house there he got permission 
at the District Building. Shea gave him a note and told 
him to put it on either one of the lots, and witness in¬ 
tended to put it on the lot the permit called for.” 

Certain receipts, annexed to the deposition of Young, 
were offered in evidence by the appellee in rebuttal. 
They are described in the record (p. 11); three of 
them recite that they are for “rent of lots in square 
611;” all the remainder, except the last three, recite that 
the rent is for “square 611,” and the last three do not 
describe the land in any way. 

The court granted the instruction asked by the ap¬ 
pellee (Rec., p. 11), gave two instructions asked by the 
appellant, and refused two other instructions, also asked 
by him (Rec., p. 12). 

Thereupon the trial justice charged the jury generally 
(Rec., p. 13), a verdict was returned for the plaintiff for 
the whole of the lot claimed, and judgment being rendered 
thereon this appeal was regularly prosecuted. 


ARGUMENT. 

The first exception taken by the appellant, and which 
is referred to in the first assignment of error (Rec., p. 3), 
is based upon the admission in evidence of the two deeds 
of March 21, 1910, and March 25, 1910, the first from the 
heirs of Shea to Green and the second from the latter to 
the appellee, both purporting to convey the lot in con- 
trovers v. 
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The evident purpose of the offer on the part of the 

appellee was to create in the minds of the jury the belief 

that these conveyances gave the appellee some title to 

the property, superior to that of the appellant. The 

court had previously ruled out the conveyance from the 

Commissioners of the District of Columbia to Shea, vet 
• ' ^ 

in the face of that ruling allowed the deeds in qestion to 
be received. 

In other words, without any thing in the record to 
show title in Shea, a quit claim from his heirs is allowed 
to go in, made in March 1910, more than three years 
after the death of Shea, and long subsequent to the time 
when the appellant was admittedly in possession of the 
whole of the lot, for he went in about 1908, although 
his fence, cutting off the small strip at the rear occupied 
by the Youngs, was erected in 1905 under permit from 
the proper District authorities. 

The appellee, according to the showing by dates, pro¬ 
cured these deeds long after Shea’s death, with the ap¬ 
pellant in actual possession of the whole, and at once 
brought this action of ejectment, seeking thereby to re¬ 
cover the lot itself as well as the improvements erected by 
the appellant. 

Upon what theory, except as color of title, could these 
deeds be admitted in behalf of the appellee, and at the 
same time the basis of the appellant’s rights and actions 
being the judgment record and deed, next to be referred 
to, be excluded? 

Second. 

Immediately after this ruling, the appellant for the 
purpose of showing to the jury, and being able to argue 
when the case was submitted to it, that his actions in 
respect to this property were in good faith, and not in any 
sense those of an intruder, without right, upon the 
possession of another, offered to show by appropriate 



proof in strict accordance with the holding of this court 
in the former appeal of Rawlett vs. Nash, 38 Appeals, 
D. C., 605, that as early as 1902 under a judgment 
against William Mayse, kept alive by regular proceed¬ 
ings, set forth in the record (p. 6), he had received a deed 
from the United States Marshal, conveying the lot in 
question by virtue of a sale under execution in said case. 

By the ruling of the court in admitting the conveyance 
from the Shea heirs to Green, and from him to the ap¬ 
pellee, the jury was naturally impressed with the belief 
that the appellee had rights by these deeds, which the 
appellant was seeking to invade, without any justifica¬ 
tion, and with no basis of claim under any document. 

If the jury had known, by the admission of this proof 
as offered by the appellant, that he had this color of title, 
that he had purchased this property and paid out his 
money in a court proceeding, their view as to the con¬ 
duct of the appellant would have been very different, 
and they could have understood the reason and ground 
of his actions with respect to the property. 

As a matter of law, the record and deed were ad¬ 
missible. 

This court in Daingerfield vs. Williams, 26 Appeals, D. 
C., 508, 516, held, in substance, that a deed, clearly good 
for nothing, was color of title, and the foundation for a 
claim of adverse possession. 

“This deed purports to pass whatever title the 
deceased possessed in the lands conveyed under 
the probate sale, whether it be considered as the 
two undivided sevenths of the whole fractional 
section, or the tract, assigned to him on the 
partition. It gave at least color of title. When¬ 
ever an instrument, by apt words of transfer from 
grantor to grantee—whether such grantor act 
under the authority of judicial proceedings or 
otherwise—in form passes what purports to be the 
title, it gives color of title.” 

Hall vs. Law, 102 U. S., 466. 



“The courts have concurred, it is believed, 
without an exception, in defining ‘color of title’ 
to be that which in appearance is title, but which 
in reality is no title. They have equally con¬ 
curred in attaching no exclusive or peculiar charac¬ 
ter or importance to the ground of the invalidity 
of an apparent or colorable title; the inquiry 
with them has been whether there was an apparent 
or colorable title, under which an entry or a claim 
has been made in good faith. ... A claim to 
property, under a conveyance, however inade¬ 
quate to carry the true title to such property, and 
however incompetent might have been the power 
of the grantor in such conveyances to pass a title 
to the subject thereof, yet a claim asserted under 
the provisions of such a deed is strictly a claim 
under color of title.” 

Cameron vs. United States, 148 U. S., 301 
(307). 

It is submitted, with confidence, that the verdict of the 
jury would not have been in favor of the appellee for the 
whole of this lot had the papers, the exclusion of which 
is complained of, been admitted, so that the good faith 
of the appellant would have been manifest. 

Third. 

The paper writing of March 4, 1903 (Rec., p. 7) was 
excluded. On the former appeal (38 Appeals I). C., 005), 
this court said: 

“The endorsement on the application of Young 
to move a house onto lot 4, square 011, does not 
of itself contradict the evidence of the agreement 
between Shea and Young for the occupation of 
the part of lot 5, and was therefore irrelevant.” 

By reference to the bill of exceptions on the former 
appeal, as contained in the record (No. 2385, January 
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Term, 1912), it will appear that there was no testimony 
whatever by the witness, Mildred Young, or any other 
witness, which connected this paper of March 4, 1903, 
with the Youngs. The witness, Mildred Young, testi¬ 
fied then as she did in the last trial, but not a word was 
said by her with respect to any action by herself or hus¬ 
band in connection with that paper, or as to her or his 
understanding that they were to put the house on the 
lot called for by the paper and permit. 

In the last trial, now under review, the situation as to 
this paper wholly changed, and it became most material 
and vital to the defense, as will be shown by the testimony 
now to be quoted. 

The witness, Mildred Young, testified (Rec., p. 5) as 
follows: 

“She and her husband went together to Shea’s 
house to rent the property and as to the numbers 
of the lots knows what Mr. Shea told her. Did 
not have any survey; Shea told her that he had 
done that himself, and what he told her is all she 
knows about it. The man who was to move the 
house went to the District Building and had it 
fixed, and witness went to the District Building 
and got a permit, and guesses that she tried to put 
the house where the permit called for, and she told 
the man who did the moving to put the house where 
the permit called for on the highest part of the 
ground.” 

Peter Young, on cross-examination (Rec., p. 11), 
testified as follows: 

“To move the house there got permission at the 
District Building; he went there and got it. 
Shea told him the lot to move it on. He gave 
witness a note and told him to put it on either 
one of the lots, and witness intended to put it on 
the lot the permit called for." 

It is obvious, therefore, that this paper of March 4, 
1903, with the showing made at the last trial, became 


most material, particularly in connection with the testi¬ 
mony of the appellant (Rec., p. 9) to the effect that of 
this large lot in question, 50 feet front by 114 feet deep, 
only a fragment at the rear, about 22 feet by 34 feet, was 
in the occupation of Young, who made no use of any part 
of the lot, except this inconsiderable parcel, by fence or 
structure of any kind or as a garden. In fact, all of the 
remainder of the lot was cut off by the fence which the 
appellant put up entirely across the lot. 

In determining exactly what part of the lot was occu¬ 
pied by the Youngs, and what they intended to hold as 
tenants of Shea, and the truth of the contentions of the 
appellant that they were mostly in possession of lot 4, 
this paper, which allows the use of lot 4, would have been 
undoubtedly decisive to the jury and would have in¬ 
duced them to find in favor of the appellant. 

This court on the former appeal held that this paper 
did “not of itself contradict the evidence of the agree¬ 
ment between Shea and Young,” but that ruling was on 
the record then presented which did not show, as this 
record shows, that both of the Youngs intended to put 
the house on lot 4, as allowed by this paper; nor was the 
further fact then shown that they actually did put the 
greater part of the house on said lot 4. 

Fourth. 

As showing the lines of the lot and as confirmatory of 
the testimony of the appellant with respect to the situa¬ 
tion of the Young house, a survey of the lot, made by the 
surveyor of the District of Columbia on April 13, 1905, 
was offered in evidence (Rec., p. 7) and excluded by the 
court. 

Section 1590 of the Code, which is a re-enactment of 
the act of February 28, 1895, and in force at the date of 
this survey, provides: 

“The surveyor shall, as speedily as possible, 
execute any order of survey made by any court 
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or private individual of any lot or square within 
the citv of Washington, or of any land within the 
District of Columbia outside of said city, and 
shall make due return of a true plat and certifi¬ 
cate thereof.” 

With no denial of the fact that the paper was the 
genuine certificate of the surveyor, its rejection was error 
and prejudicial to the appellant. 


Fifth. 

In the course of his testimony with respect to the erec¬ 
tion of a cross fence about two feet from the \oung 
house, and which completed the enclosure of all of the lot, 
except this small parcel at the rear, twenty-two by 
thirty-four feet, the appellant produced and there was 
offered in evidence (Ree., p. 8), the permit for such erec¬ 
tion issued to him by the District authorities, but the 
court refused to allow the paper to be read in e\ idence. 

It is unnecessary to quote the various acts of Con¬ 
gress with respect to requirements as to obtaining 
permits for the erection of buildings, fences, and the like 
in this District. It is sufficient to say that such permits 
are required, and in this case, where the facts as to the 
date of the erection of the fence and its exact position 
on the lot, were most material to the defense, the great . 
value of the permit as supporting the testimony of ap¬ 
pellant as to those matters is manifest. With the per¬ 
mit in the case the evidence of the appellant would have 
been shown to be absolutely correct. When depri\ed of 
that and standing, as he was forced to do by the former 
rulings of the trial court, in the attitude of an intruder, 
without right, on the property of another, the appellant 
was at a great disadvantage before the jury, brought 
about by the rejection of this permit required by law to 
be obtained from the District authorities, and when 
obtained evidence of authority, so far as the District 
could give it, to do the specified work at a given location 
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and at a definite point on that location. It would also 
have tended to confirm his testimony as to the time of 
fhe erection of the fence. 

Sixth. 

The appellant testified to his familiarity with lot 5; he 
had in his possession a regular survey of it; he caused 
part of it to be filled up, put up a house on part of the 
front, a tool house also, and built fences. He acted as his 
own architect in planning the houses and by exact 
measurements made on the ground, except as to the 
^ oung house, and, as his testimony shows, with absolute 
knowledge as to locations, he prepared a scale plan 
showing exact conditions, which w*as offered in evidence. 
1 his, upon objection, was excluded, and the appellant 
was deprived of the benefit, before the jury, of making 
plain his testimony and of showing, in the best and most 
substantial way, the exact location of all the structures 
on the lot. Such aids to verbal descriptions are always 
admissible. 

Blair vs. Pelham, 118 Mass., 420. 

Seventh. 

Over the objection of the appellant the trial court gave 
an instruction in behalf of the appellee (Rec., p. 11), 
which excluded all of the claims made by the appellant, 
and emphasized the error committed in the first place 
by allowing the deeds of March 21, 1910, and March 25, 
1910, to be admitted in evidence. 

By this instruction the jury was given to understand 
that Shea had an “interest” in the lot, and that by these 
conveyances such interest had become vested in the 
appellee. Under the language of the instruction, the 
appellant was lelt in the attitude simply of an intruder 
buying out Shea’s tenant. 

1 he efiect of this, it is submitted, was to place him in 
such a position before the jury as would inevitably result 
in the verdict w r hich was subsequently rendered. 
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Eighth. 

Four instructions (Rec., p. 12) were asked by the 
appellant, of which two were granted and two refused. 

The first of those refused was based upon the paper 
of March 4, 1903, in part, but also on the testimony of 
Mildred and Peter Young, which has already been 
quoted in the third paragraph of this argument. Surely, 
independent of the paper, the appellant was entitled to 
have the jury consider this testimony, coming as it did 
from the appellee’s own witnesses, and yet by the terms 
of the instructions the jury had no right to consider that 
question or that evidence. 

The other instruction is in direct line with the opinion 
of this court on the former appeal (38 Appeals, D. C., 
604, 605). It asked the trial court to tell the jury that 
if the appellant had secured possession of the larger part 
of the lot prior to the purchase of the house from Aoung, 
and enclosed such larger part with a tence and con¬ 
structed a building, that as to such larger part they would 
be justified in finding that the appellant had not received 
possession from Young. 

In the former opinion, this court held that it would 
have been error to direct the jury on the first trial “to 
return a verdict for that part of lot 5 embraced in the 
‘holding of Young, the possession of which was ac¬ 
quired by defendant by purchase from Young.” 

Again, this court said: 

“Assuming, then, but without intending to 
decide, that defendant entered upon lot 5 under 
color and in good faith, and ousted plaintiff from 
all that part of the same embraced in his im¬ 
provements he did not acquire A oung s holding 
thereby.” 

These extracts show that this court deemed it a ma¬ 
terial question as to what part ol the lot was actually 
obtained from Young, and the instruction asked for sub¬ 
mitted that matter fairly to the jury. 
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It is submitted that the appellant was entitled to the 
instruction, and its refusal was error, and that this was 
not cured by anything in the general charge, for it being 
fair to presume that the instruction was asked and re¬ 
fused i.i the presence of the jury, anything subsequently 
said in a general charge would be diminished in its 
effect on their minds. 

1 he first of the instructions, asked in behalf of the 
appellant and refused, was based not only on the (ex- 
eluded) permit from Shea to Peter Young, but upon the 
admitted testimony of Mildred and Peter Young, which 

showed their agreement with Shea to have contemplated 
lot 4 only. 

If the\ were tenants only of lot 4, and had not entered 


upon lot 5 as tenants of Shea, the claim of the appellee 
that, in buying the Noting cabin, appellant undermined 
Shea with his tenant, must fail. 

SureK the jury was entitled to consider, from all the 
testimony of the two \oungs, w'hich lot they held under 

Shea, and w hether they were, or were not, his tenants as 
to lot 5. 


In refusing the instruction asked, the trial court 
adopted the idea that the actual location of the cabin 
was controlling, and that the fact that it may have been 
mistakenly placed, contrary to the intention of both lessor 


and lessee, was immaterial, 
prejudicial error. 


This, we submit, was most 


l pon the whole case it is respectfully submitted that 
the judgment below' should be reversed and a new trial 
oidered, in order that the appellant may have the op¬ 
portunity of showing his good faith in the matter, his 
real relation to the property and the relation of the Youngs 
thereto, so that the jury maybe in a position to under¬ 
stand the situation and render a proper verdict. 


A. A. BIRNEY, 

IRVING WILLIAMSON, 

Attorneys for Appellant. 
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The record in this cause discloses that the second trial be¬ 
low was conducted in strict accordance with the decision upon 
the first appeal. 

The assignments of error question rulings at the trial, but 
no objection is made to the general charge of the court, which 
was most favorable to appellant. 

The principles applicable to the situation presented upon 
this record have been closely defined by decisions of this 
court. 

The plaintiff gave evidence tending to prove that John F. 
Shea, through his tenant, was in possession of the whole of lot 



five, that defendant had made three unsuccessful attempts to 
take forcible possession of the lot, each of which was resisted 
and defeated by Shea, and that finally after Shea had died 
Nash gained possession by buying off Shea’s tenant, and that 
Shea s title was vested in plaintiff. 

This brings the case exactly within the case of Bradshaw 
vs. Ashley, 14 Appeals D. C., 485. 

In that case, as in this, the peaceable possession of the 
persons claiming title was entered u[>on by one who wholly 
failed to show title, and this court held that possession was 
evidence of title in fee, and that as against one who failed to 
show a better title such possession would prevail. 

f he learned counsel for defendant fail to distinguish be¬ 
tween color of title and title. Color of title is available to de¬ 
fine extent and character of possession, and so could have 
been offered by plaintiff to show extent of possession and its 
character. 

But it is title, not mere color of title, which must be shown 
to overcome the presumption arising from possession. This 
was expressly held in Bradshaw vs. Ashley, supra, where the 
offer of certain deeds not supported by proof of title was held 
properly excluded. 

Not only did the testimony of the Youngs show possession 
of the whole lot, but Nash’s conduct much more clearly 
showed it. The opposing brief concedes that Nash could not 
buy out the tenant and thereby gain any advantage over 
Shea. 

All that the defendant could possibly ask was given him 
by the general charge, and so the refusal of certain prayers 
is not ground for reversal, even though they might be tech¬ 
nically correct. 

Nash made no attempt to show title in Mayse, failing 
which, under the doctrine of Bradshaw vs. Ashley, the mar¬ 
shal’s deed and the court proceedings were properly excluded. 

The testimony showed that Shea rented both lots five and 
four to Young, so that the contents of the permit were unim- 
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portant, besides defendant had the benefit before the jury of 
the testimony of Mildred and Peter Young. 

^ he general charge left the pivotal question to the jury 
and even allowed a plat prepared by defendant or his coun¬ 
sel to go to the jury room, and the charge made it plain that 
the questions of existence and extent of possession and the 
ieal character of the dealings between Nash and the Youngs 
were the vital elements to be considered. 

After listening to two of the ablest arguments ever uttered 
in the court below by the eloquent counsel for defendant the 
jury found for plaintiff. 

This small lot has been the subject of harassing litigation 
to its humble owner, and it is submitted there should be an 
end to the strife. 

It is accordingly submitted that the judgment below was 
right and should be affirmed. 

JOHN RIDOUT, 

Attorney for Appellee. 
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